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_________________________________________________________________

OPINION

SCHROEDER, Chief Judge:

The plaintiffs have filed a Petition for Rehearing and Sug-
gestion for Rehearing En Banc contending that our court's
intervening en banc decision in Cramer v. Consolidated
Freightways, Inc., 255 F.3d 683 (9th Cir. 2001) (en banc),
cert. denied, 2002 WL 13239 (U.S. Jan. 7, 2002) (No. 01-

                                2551



432), requires us to hold that the plaintiffs have stated a state
law claim for overtime pay. In Cramer we clarified our deci-
sions with respect to preemption, an area that has become
increasingly confusing in recent years. In Cramer, we over-
ruled our cases that had held state law claims preempted
where the state right in question was not the subject of any
actual collective bargaining agreement provision, but was " `a
properly negotiable subject for purposes of collective bargain-
ing.' " Id. at 692-93 (quoting Util. Workers of Am. v. S. Cal.
Edison Co., 852 F.2d 1083, 1086 (9th Cir. 1988)). We held
that those cases applied preemption too broadly.

In Cramer, however, we reaffirmed the principle that a
state law claim is preempted if it necessarily requires the court
to interpret an existing provision of a collective bargaining
agreement ("CBA") that "can reasonably be said to be rele-
vant to the resolution of the dispute." Cramer, 255 F.3d at
693. A claim that requires only reference to the collective bar-
gaining agreement, but no interpretation, is not preempted. Id.
at 690 (citing Lingle v. Norge Div. of Magic Chef, Inc., 486
U.S. 399, 409-13 (1988)).

In our original opinion in this case, we held that resolution
of plaintiffs' state law overtime claim would require interpre-
tation of the agreement, because plaintiffs are not entitled to
any overtime under state law if they are paid a"premium" for
overtime work above the "regular rate" of pay in the contract.
Firestone v. S. Cal. Gas Co., 219 F.3d 1063, 1066 (9th Cir.
2000). The parties in this case disagree about which rate in the
contract is the "regular" rate and, thus, disagree on whether
plaintiffs are receiving a "premium" for overtime work.
Resolving this question, we held, requires interpretation of the
agreement. The agreement would be enforced differently
depending on which party's interpretation is accepted.

We conclude that Cramer does not change this result.
Resolution of plaintiffs' claim to overtime pay under state law
cannot be decided by mere reference to unambiguous terms of
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the agreement. We are in agreement with a recent decision of
the First Circuit, where the court noted:

 In many cases, however, the state law claims are
"inextricably intertwined" with the meaning of terms
in the CBA and are thus preempted by federal labor
law. Allis-Chalmers [Corp v. Lueck, 471 U.S. 202,
213 (1985)]. In such instances, state law "must yield
to the developing federal common law, lest common
terms in bargaining agreements be given different
and potentially inconsistent interpretations in differ-
ent jurisdictions." Livadas [v. Bradshaw , 512 U.S.
107, 122 (1994)].

Adames v. Executive Airlines, Inc., 258 F.3d 7, 12 (1st Cir.
2001).

The panel as constituted above has voted to deny the peti-
tion for rehearing. Chief Judge Schroeder and Judge Graber
have voted to deny the petition for rehearing en banc and
Judge Beezer has so recommended.

The full court has been advised of the petition for rehearing
en banc and no judge of the court has requested a vote on the
petition for rehearing en banc. Fed. R. App. P. 35(b).

The petition for rehearing and the petition for rehearing
en banc are therefore DENIED.
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